














A.D. 376, 380 (4th Dep’t 1898) (stating “By the notice the plans and specifications were on
exhibition during only three week days, September fourth, Thursday; fifth, Friday, and sixth,

Saturday.”’) (emphasis supplied.)®

IL CNEV’S ALLEGED NOVEMBER 2007 REGATTA DOES NOT WARRANT
REARGUMENT OR RENEWAL

CNEV’s Trofeo Desafio Espanol event of November 24 and 25 does nothing to remedy
CNEV’s failure to meet the annual regatta requirement of the Deed of Gift. It is irrelevant that
CNEYV held the Trofeo Desafio Espanol on November 24 and 25. As the Court stated in its
Decision, “that CNEV may someday comply with the conditions of the Deed has no bearing on
GGYC’s valid challenge that it issued after the date of CNEV’s invalid challenge, but prior to
such time as CNEV may fulfill the conditions of the Deed.” (Decision at 16.) Moreover, SNG
fails to meet CPLR 2221’s standard for a motion for leave to renew, which must be based “upon
new facts not offered on the prior motion.” Under the rule, those facts must have existed at the
time of the original motion, but CNEV’s Trofeo Desafio Espanol occurred weeks after the
parties’ October 2007 summary judgment motion. See, e.g., Foley v. Roche, 68 A.D.2d 558, 568

(1st Dep’t 1979).

8 See also Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U.S. 317, 320 (1883) (“the railroad
company . . . ran about 60 trains . . . during week-days, and about 10 trains on Sundays”),
The Shand, Case No. 12,702, 1879 U.S. Dist. LEXIS 204, at *8 (S.D.N.Y. 1879) (“The
custom house interposed no restriction whatever on . . . its continuing day and night,
week days and Sundays.”); People v. Krank, 110 N.Y. 488, 490 (1888) (“There is nothing
in either of these exceptions to call the attention of the court to the distinction between a
sale on a week day and one on Sunday.”); Lyman v. Young Men's Cosmopolitan Club, 28
A.D. 127, 128 (1st Dep’t 1898) (“selling intoxicating liquors on Sunday and on week
days™), People ex rel. Linton v. Brooklyn Heights R.R. Co., 69 A.D. 549, 555 (2d Dep’t
1902) (“the Brooklyn Heights Railroad Company discontinued the direct service . . . on
Sundays and holidays, and upon week days.”); Fish v. Coolidge, 47 A.D. 159, 162 (3d
Dep’t 1900) (“the driver . . . had the right to drive it for that purpose upon week days but
not upon Sunday.”)
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III.  CONCLUSION

For the foregoing reasons, GGYC respectfully requests that the Court deny SNG’s
motion for leave to renew and reargue SNG’s Motion to Dismiss and for Summary Judgment

and GGYC’s Cross-Motion for Summary Judgment.

New York, New York
January 2, 2008
Respectfully submitted,

LATHAM & WATKINS LLP

d

ames V. Kearney
Gina M. Petrocelli

885 Third Avenue
New York, New York 10022
(212) 906-1200

Attorneys for the Golden Gate Yacht Club
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APPENDIX 1



DEED OF GIFT

This Deed of Gift, made the twenty-fourth day of October, one thousand eight
hundred and eighty-seven, between George L. Schuyler as sole surviving owner
of the Cup won by the yacht AMERICA at Cowes, England, on the twenty-second
day of August, one thousand eight hundred and fifty-one, of the first part, and the
New York Yacht Club, of the second part, as amended by orders of the Supreme
Court of the State of New York dated December 17, 1956, and April 5, 1985,

WITNESSETH

That the said party of the first part, for and in consideration ¢f the premises and
of the performance of the conditions and agreements hereinafter set forth by the
party of the second part, has granted, bargained, sold, assigned, transferred, and
set over, and by these presents does grant, bargain, sell, assign, transfer, and
set over, unto said party of the second part, its successors and assigns, the Cup
won by the schooner yacht AMERICA, at Cowes, England, upon the twenty-
second day of August, 1851. To have and to hold the same to the said party of
the second part, its successors and assigns, IN TRUST, NEVERTHELESS, for
the following uses and purposes:

This Cup is donated upon the conditions that it shall be preserved as a perpetual
Challenge Cup for friendly competition between foreign countries.

Any organized Yacht Club of a foreign country, incorporated, patented, or
licensed by the legistature, admiraity, or other executive department, having for
its annual regatta an ocean water course on the sea, or on an arm of the sea, or
one which combines both, shall always be entitled to the right of sailing a match
of this Cup, with a yacht or vessel propelled by sails only and constructed in the
country to which the Challenging Club belongs, against any one yacht or vessel
constructed in the country of the Club holding the Cup.

The competing yachts or vessels, if of one mast, shall be not less than forty-four
feet nor more than ninety feet on the load water-line; if of more than one mast
they shall be not less than eighty feet nor more than one hundred and fifteen feet
on the load water-line.

The Challenging Club shall give ten months' notice, in writing, naming the days
for the proposed races; but no race shall be sailed in the days intervening
between November 1st and May tst if the races are to conducted in the Northern
Hemisphere; and no race shall be sailed in the days intervening between May 1st
and November 1st if the races are to be conducted in the Southem Hemisphere.
Accompanying the ten months’ notice of challenge there must be sent the name
of the owner and a certificate of the name, rig and following dimensions of the
challenging vessel, namely, length on load water-line; beam at load water-line
and extreme beam; and draught of water; which dimensions shall not be



exceeded; and a custom-house registry of the vessel must also be sent as soon
as possible. Center-board or sliding keel vessels shall always be allowed to
compete in any race for this Cup, and no restriction nor limitation whatever shall
be placed upon the use of such center-board or sliding keel, nor shall the center-
board or sliding keel be considered a part of the vessel for any purposes of
measurement.

The Club challenging for the Cup and the Club holding the same may, by mutual
consent, make any arrangement satisfactory to both as to the dates, courses,
number of trials, rules and sailing reguiations, and any and all other conditions of
the match, in which case also the ten months' notice may be waived.

in case the parties cannot mutually agree upon the terms of a match, then three
races shall be sailed, and the winner of two of such races shall be entitled to the
Cup. All such races shali be on ocean courses, free from headlands, as follows:
The first race, twenty nautical miles to windward and return; the second race an
equilateral triangular race of thirty-nine nautical miles, the first side of which shall
be a beat to windward; the third race (if necessary} twenty nautical miles to
windward and return; and one week day shall intervene between the conclusion
of one race and the starting of the next race. These ocean courses shall be
practicable in all parts for vessels of twenty-two feet draught of water, and shali
be selected by the Ciub holding the Cup; and these races shall be sailed subject
to its rules and sailing regulations so far as the same do not conflict with the
provisions of this deed of gift, but without any times allowances whatever. The
challenged Club shall not be required to name its representative vessel until at a
time agreed upon for the start, but the vessel when named must compete in all
the races, and each of such races must be completed within seven hours.

Shoulid the Club holding the Cup be for any cause dissolved, the Cup shall be
transferred to some Club of the same nationality, eligible to challenge under this
deed of gift, in trust and subject to its provisions. in the event of the failure of
such transfer within three months after such dissolution, such Cup shall revert to
the preceding Club hoiding the same, and under the terms of this deed of gift. It
is distinctly understood that the Cup is to be the property of the Club subject to
the provisions of this deed, and not the property of the owner or owners of any
vessel winning a match.

No vessel which has been defeated in a match for this Cup can be again
selected by any Club as its representative until after a contest for it by some
other vessel has intervened, or until after the expiration of two years from the
time of such defeat. And when a challenge from a Club fulfilling all the conditions
required by this instrument has been received, no other challenge can be
considered until the pending event has been decided.

AND, the said party of the second part hereby accepts the said Cup subject to
the said trust, terms, and conditions, and hereby covenants and agrees to and



with said party of the first part that it will faithfully and will fully see that the
foregoing conditions are fully observed and complied with by any contestant for
the said Cup during the holding thereof by it; and that it will assign, transfer, and
deliver the said Cup to the foreign Yacht Club whose representative yacht shall
have won the same in accordance with the foregoing terms and conditions,
provided the said foreign Club shall, by instrument in writing lawfully executed,
enter with said part of the second part into the like covenants as are herein
entered into by it, such instrument to contain a like provision for the successive
assignees to enter into the same covenants with their respective assignors, and
to be executed in duplicate, one to be retained by each Club, and a copy therecf
to be forwarded to the said party of the second part.

IN WITNESS WHEREOF, the said party of the first part has hereunto set his
hand and seal, and the said party of the second part has caused its corporate
seal to be affixed to these presents and the same to be signed by its Commodore
and attested by its Secretary, the day and year first above written.

GEORGE L. SCHUYLER, (L.S.) In the presence of THE NEW YORK YACHT
CLUB H. D. Hamilton. by Elbridge T. Gerry, Commodore {Seal of the New York
Yacht Club) John H. Bird, Secretary
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Catamaran resting on keel protruding from [both] hulls.






